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US. Customs Service 
Treasury Decisions 


(T.D. 77-170) 
Licensed Public Gauger 


Approval of licensed public gauger performing gauging under standards and 
procedures required by Customs 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 7, 1977. 


Notice is hereby given pursuant to the provisions of section 151.43 
(b) of the Customs Regulations that the application of Law and 
Company of Wilmington, Inc., 1711 Castle Street, Wilmington, 
North Carolina, to gauge imported petroleum and petroleum products 
in all Customs districts in accordance with the provisions of section 
151.43(b) of the Customs Regulations is approved. 

(BRO-3-02) 


Leonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 








2 CUSTOMS 
(T.D. 77-171) 


Antidumping Duties—Wrenches, Pliers, Screwdrivers, and Metal-Cutting 
Snips and Shears From Japan 


Notice that American manufacturers’ petition, requesting that antidumping 
duties be assessed with respect to wrenches, pliers, screwdrivers, and metal- 
cutting snips and shears from Japan, has been denied; notice of American 
manufacturers’ desire to contest that decision 


DEPARTMENT OF THE. TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C. 


AGENCY: USS. Treasury Department 


ACTION: Determination on American manufacturers’ petition; 
notice of desire to contest 


SUMMARY: This notice is to advise the public that the Customs 
Service has denied an American manufacturers’ petition, requesting 
that antidumping duties be assessed with regard to wrenches, pliers, 
screwdrivers, and metal-cutting snips and shears from Japan, and has 
received notification of the manufacturers’ desire to contest such 
decision. 

EFFECTIVE DATE: July 13,1977. 


FOR FURTHER INFORMATION CONTACT: Michael Lublin- 
ski, Classification and Value Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229, 202-566-2938. 


On March 15, 1977, a petition was received in proper form, pursuant 
to section 516(a) of the Tariff Act of 1930, as amended by the Trade 
Act: of 1974 (19 U.S.C. 1516(a)), from counsel acting on behalf of 
certain American manufacturers and wholesalers of wrenches, pliers, 
screwdrivers and metal-cutting snips and shears (including bolt 
cutters), among other things, asserting that a finding of dumping be 
issued and antidumping duties be assessed on those entries of the 
above-mentioned hand tools from Japan where it has been determined 
that sales were being made at prices less than the foreign market (or 
constructed) value, within the meaning of the Antidumping Act of 
1921, as amended (19 U.S.C. 160 et seq.) 
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A “Notice of petition filed by American manufacturer, producer 
or wholesaler” was published in the FepERAL Reaister on April 5, 
1977 (42 FR 18172) with respect to such entries from Japan, and 
interested persons were afforded an opportunity to make written 
submissions. By letter dated May 18, 1977, the petitioner was notified 
that: 


The Customs Service is foreclosed from investigating allegations 
as to injury or examining any conclusions of the International 
Trade Commission made within the scope of its statutory au- 
thority under section 201 of the Antidumping Act of 1921, as 
amended (19 U.S.C. 160). It is our opinion that the negative 
determination of injury, having been made, must be considered 
valid in the absence of a decision of the Customs Court to the 
contrary, and therefore is binding upon us. Accordingly, the 
decision not to assess antidumping duties was correct and your 
petition must be denied. 


Notification was received by the Customs Service on May 31, 1977, 
of the American manufacturers’ desire to contest in the United States 
Customs Court the failure of the Service to assess antidumping duties. 

In accordance with the provisions of section 516(c) of the Tariff 
Act of 1930, as amended by the Trade Act of 1974 (19 USC 1516(e)), 
and section 175.24 of the Customs Regulations (19 CFR 175.24) 
notice is hereby given that the Commissioner of Customs has decided 
that the antidumping duties should not be assessed and that a domestic 
producer has given notice, as contemplated by section 516, that{it 
desires to contest such decision. 


(APP-2-04) 
G. R. Dickerson, 
Acting Commissioner of Customs. 


Approved July 7, 1977 
Perer O. SucHMAN, 
Deputy to the General Counsel for Tariff Affairs 


[Published in the FepERAL Reaister July 13, 1977 (42 FR 36043)} 








4 CUSTOMS 
(T.D. 77-172) 


Antidumping Duties—Tantalum Electrolytic Fixed Capacitors 


Notice that American manufacturer’s petition, requesting that antidumping 
duties be assessed with respect to tantalum electrolytic fixed capacitors from 
Japan, has been denied; notice of American manufacturer’s desire to contest 
that decision 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 
AGENCY: US. Treasury Department 


ACTION: Determination of American manufacturer’s petition; 
notice of desire to contest 


SUMMARY: This notice is to advise the public that the Customs 
Service has denied an American manufacturer’s petition, requesting 
that antidumping duties be assessed with regard to tantalum electro- 
lytic fixed capacitors from Japan, and has received notification of 
that manufacturer’s desire to contest such decision. 


EFFECTIVE DATE: July 13, 1977. 


FOR FURTHER INFORMATION CONTACT: Craig Walker, 
Classification and Value Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229, 202-566-2938. 


On February 3, 1977, a petition was received in proper form, 
pursuant to section 516(a) of the Tariff Act of 1930, as amended, by 
the Trade Act of 1974 (19 U.S.C. 1516(a)), from counsel acting on 
behalf of Sprague Electric Company, asserting that a finding of 
dumping be issued and antidumping duties be assessed on those 
entries of tantalum electrolytic fixed capacitors from Japan where 
it has been determined that sales were being made at prices less than 
the foreign market (or constructed) value, within the meaning of the 
Antidumping Act of 1921, as amended (19 U.S.C. 160 et seq.) 

A “Notice of Petition Filed by American Manufacturer, Producer 
or Wholesaler’ was published in the Feperat Reaister on March 22, 
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1977 (42 FR 15485) with respect to such entries from Japan, and 
interested persons were afforded an opportunity to make written 
submissions. By letter dated April 5, 1977, the petitioner was notified 
that: 


The Customs Service is foreclosed from investigating allegations 
as to injury or examining any conclusions of the International 
Trade Commission made within the scope of its statutory 
authority under section 201 of the Antidumping Act of 1921, as 
amended (19 U.S.C. 160). It is our opinion that the negative 
determination of injury, having been made, must be considered 
valid in the absence of a decision of the Customs Court to the 
contrary, and therefore is binding upon us. Accordingly, the 
decision not to assess antidumping duties was correct and your 
petition must be denied. 


Notification was received by the Customs Service on April 11, 1977, 
of Sprague Electric Company’s desire to contest in the United States 
Customs Court the failure of the Service to assess antidumping 
duties. 

In accordance with the provisions of section 516(c) of the Tariff 
Act of 1930, as amended by the Trade Act of 1974 (19 U.S.C. 1516(c)), 
and section 175.24 of the Customs Regulations (19 CFR 175.24), 
notice is hereby given that the Commissioner of Customs has decided 
that the antidumping duties should not be assessed and that a domestic 
producer has given notice, as contemplated by section 516, that it 
desires to contest such decision. 

(APP-2-04) 
G. R. Dickerson, 
Acting Commissioner of Customs. 


Approved July 7, 1977, 
Peter O. SucHMAN, 
Deputy to the General Counsel for Tariff Affairs 


‘Published in the Feprrau Reaister July 13, 1977 (42 FR 36042)] 








6 CUSTOMS 
(T.D. 77-173) 


Antidumping Duties—Chisels, Punches, Hammers and Sledges (with or 
without handles), Vises, C-Clamps, and Battery Service Tools from Japan 


Notice that American manufacturers’ petition, requesting that antidumping 
duties be assessed with respect to chisels, punches, hammers and sledges (with 
or without handles,) vises, c-clamps, and battery service tools from Japan, 
has been denied; notice of American manufacturers’ desire to contest that 
decision 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 

AGENCY: U.S. Treasury Department 

ACTION: Determination on American manufacturers’ petition; 

notice of desire to contest 


SUMMARY: This notice is to advise the public that the Customs 
Service has denied an American manufacturers’ petition, requesting 
that antidumping duties be assessed with regard to chisels, punches, 
hammers and sledges (with or without handles), vises, c-clamps, and 
battery service tools from Japan, and has received notification of the 
manufacturers’ desire to contest such decision. 


EFFECTIVE DATE: July 13, 1977. 


FOR FURTHER INFORMATION CONTACT: Michael Lublin- 
ski, Classification and Value Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229, 202-566-2938. 


On March 15, 1977, a petition was received in proper form, pur- 
suant to section 516(a) of the Tariff Act of 1930, as amended by the 
Trade Act of 1974 (19 U.S.C. 1516(a)), from counsel acting on behalf 
of certain American manufacturers and wholesalers of chisels, punches, 
hammers and sledges, vises, c-clamps and battery service tools, 
among other things, asserting that a finding of dumping be issued and 
_ antidumping duties be assessed on those entries of the above-mentioned 
hand tools from Japan where it has been determined that sales were 
being made at prices less than the foreign market (or constructed) 


value, within the meaning of the Antidumping Act of 1921, as amended 
(19 U.S.C. 160 et segq.). 
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In addition, the petition asserted that the term “battery service 
tools’? should include battery post and terminal cleaning brushes, 
battery terminal spreaders, angle-nose pliers, booster cables and 
battery service kits (terminal puller, cleaning brush and two terminals, 
as well as battery terminal lifters. An amendment of the determination 
of sales at less than fair value, made with regard to the importation of 
chisels, punches, hammers and sledges (with or without handles), 
vises, c-clamps, and battery service tools from Japan and published in 
the Feperau Reaister on October 21, 1975 (40 FR 49111), excluded 
from the scope thereof all battery service tools other than battery 
terminal lifters. 

A “Notice of petition filed by American manufacturer, producer or 
wholesaler” was published in the FeprEraL Rea@ister on April 1, 
1977 (42 FR 17556) with respect to the above-mentioned entries from 
Japan, and interested persons were afforded an opportunity to make 
written submissions. By letter dated May 18, 1977, the petitioner was 
notified that: 


The scope of the class or kind of foreign merchandise determined 
to be sold in the United States at less than fair value is to be 
specified, as set forth in section 201(a) of the Antidumping Act 
of 1921, as amended (19 U.S.C. 160(a)), by the Secretary of the 
Treasury. Pursuant to a delegation of authority in such matters, 
the Assistant Secretary of the Treasury made a determination of 
sales at less than fair value in the above matter, and specified the 
merchandise affected thereby. Subsequent to that determination, 
the Assistant Secretary was persuaded that it was inappropriate 
to include within such determination all battery service tools, as 
originally stated. 


Having proceeded within his statutory authority to determine 
that which had been sold at less than fair value, the Assistant 
Secretary was obligated to modify such determination once he 
was persuaded that it was in error. It is our opinion that his 
decision to amend the determination of sales at less than fair 
value in this case was therefore correct, and the scope of the term 
“battery service tools” should not be expanded to include that 
which was properly excluded. The International Trade Commis- 
sion, upon the advice of the Assistant Secretary of the Treasury, 
amended the scope of its investigation to correspond to the modi- 
fied determination. It is our opinion that, this action having been 
taken by the Assistant Secretary, the International Trade Com- 
mission acted properly by eliminating from the class or kind 
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of merchandise under investigation all battery service tools other 
than battery terminal lifters. 


As for the negative injury determination reached by the Inter- 
national Trade Commission, it must be emuhasized that the 
Customs Service is foreclosed from investigation allegations as 
to injury or examining any conclusions of the International 
Trade Commission made within the scope of its statutory au- 
thority under section 201 of the Antidumping Act of 1921, as 
amended (19 U.S.C. 160), Therefore, it is our opinion that the 
negative determination of injury, having been made, must be 
considered valid in the absence of a decision of the Customs 
Court to the contrary, and is binding upon us. Accordingly, 
the decision not to assess antidumping duties was cor- 
rect and your petition must be denied. 


Notification was received by the Customs Service on May 31, 1977, 
of the American manufacturers’ desire to contest in the United 
States Customs Court the failure of the Service to assess antidumping 
duties. 

In accordance with the provisions of section 516(c) of the Tariff 
Act of 1930, as amended by the Trade Act of 1974 (19 U.S.C. 1516 
(c)), and section 175.24 of the Customs Regulations (19 CFR 175.24), 
notice is hereby given that the Commissioner of Customs has decided 
that the antidumping duties should not be assessed and that a domes- 
tic producer has given notice, as contemplated by section 516, that 
it desires to contest such decision. 

(APP-2-04) 
G. R. Dickerson, 
Acting Commissioner of Customs. 


Approved July 7, 1977, 
Peter O. SucHMAN, 
Deputy to the General Counsel for Tariff Affairs. 


[Published in the Feprrat Reaister July 13, 1977 (42 FR 36041)} 











CUSTOMS 9 
(T.D. 77-174) 


Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 5, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 77--106 for 
the following country. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


Finland markka: 





eter atreieeeirt miniercninncindk Mokacabieel $0. 2451 
Rit edienicnnenewenctenh Maman . 2448 
Pe Te eiiwaditrwccimicwcwanenhb abate . 2448 
ews cndinennediannnenh baked . 2451 
I La es a asia aici . 2447 
Sweden krona: 
ai ahd than aera it eisai ia $0. 2257 
ia retitled nian en eaeanink . 2252 
BN kiwi tinniccinannnnwe te adad teak . 2254 
WE le BT Uke ncdncaenacncenacc Dues . 2253 
ey BOGE sc cvccccacsccacnkeben LAU . 2249 
(LIQ-3) 


Joun B. O’Loveaxtin, 
Director, 
Duty Assessment Division. 











10 CUSTOMS 
(T.D. 77-175) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July &, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


PO By FUE ain cece caneoetnnn ace $0. 2128 

ME ihc NEE évncinvcnscauwneadacsh ebatd . 2127 

PE Be, FET cnc necvmwnccessoeduad hheined . 2128 

PO CSE cincceceuincpiakekray breed . 2130 

GUN Bes FOU i vncccdcctunnceeconcent hb<bed . 2130 
Tran rial: 

dune 20-24, 1977 ..............i.b-iianes $0. 0141 
Philippines peso: 

en: ne. ot Sees kb aaeae lene $0. 1340 
Singapore dollar: 

Pe PO a oo Wo is 2 Sn bk 4 WL A SRE $0. 4055 

DN FU i he es te went ca naan ais . 4058 

ee ne oe. Ch ete awas an ee . 4055 

ehh a ee . 4055 

I ind aida ashes ania . 4055 
Thailand baht (tical): 

PU WP, SE ois oc tae nceawnsadaenamened $0. 0490 
(LIQ-3) 


Joun B. O’Loveuiin, 
Director, 
Duty Assessment Division. 





CUSTOMS 11 
(T.D. 77-176) 


Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 6, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 77-106 for 
the following country. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such corrency into currency of the United States, 
conversion shall be at the following rates: 


Finland markka: 


Ni ics thnsaceieigeisebicei naan Bt al $0. 2453 

eae 55 . 2453 

I i aa achicha imei engl . 2460 

cet sacs ccaihsinasiag ah mnienainiaaoendike's . 246914 
Sweden krona: 

Ns MOOT cicneh doce ces SE OL ad wy benlenes $0. 2255 
(LIQ-3) 


Joun B. O’ Loves tin, 
Director, 
Duty Assessment Division. 
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(T.D. 77-177) 
Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 6, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Sub- 
part C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


UE Ss TT si niin ive sans i encedncaidt iene $0. 2133 

I I caicseisnihcniildhcinigabaaa a . 2130 

I MIT scsiccrsiiniresscscrscinsscitiniaiiasideiciaisdiea . 2130 

cesarean . 2134 

Daly 152097... . 2130 
Tran rial: 

June 27-July 1, 1977..._---------------- $0. 0141 
Philippines peso: 

UN GT ORN A TROT T 3. occ ew ecesnnncnce $0. 1340 


Singapore dollar: 
UU I ae at sesesssc seksi annie thaliana $0. 4056 


UNNI I as ssi lect iil in . 4054 

I ie iii iiiicrcen Ue i ie i es . 4055 

ee . 4057 

I cites crete sinrericarcouiainaiainaraiirs 4055 
Thailand baht (tical) : 

Se ee $0. 0490 
(LIQ-3) 


JouN B. O’Loveu in, 
Director, 
Duty Assessment Division. 








CUSTOMS 13 
(T.D: 77-178) 


Foreign currencies—Quarterly list of rates of exchange 


Lists of buying rates in U.S. dollars certified to the Secretary of the 
Treasury by the Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CuSTOMs, 
Washington, D.C., July 6, 1977. 


The appended table lists the buying rates in U.S. dollars for certain 
foreign currencies first certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York under the provisions of section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), for a day 
in the quarter shown. These rates of exchange are published for the 
information and use of Customs officers and others concerned pur- 
suant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


(LIQ-3) 


Joun B. O’Loveu in, 
Director, 
Duty Assessment Division. 
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List of values of foreign currencies certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York under provisions of section 522(c), Tariff 
Act of 1930, as amended 


QuaARTER BEGINNING JULY 1 TO SEPTEMBER 30, 1977 





Country Name of Currency US. 
Dollars 
Moses. * 5S Osco tle ow ee $1. 1145 
a ie ai ea edit Schilling. _.......... . 0602 
isis et reiitate een ie tireaheaeeed . 027730 
RR Braden ln cals ae ankes NE foe ite Gina . 9437 
CLE OO. LFS BE atone Ud . 1658 
ss te leee bon de TINS iis sidlk lhe . 2475 
al i ca os) ss EON PE, ccd aes Visin . 2032% 
a ta Sishtitg oth thy idk abe ds Deutsche Mark- - _-- . 4273 
Bish housbomc. bala tins ee. ou suobwet . 1135 
ia ii iil a ein nese NN  tiiceneticawmit 1. 7197 
RE ateditat <thhe aca dike ace nina Tse sthcniaticunecscaaelh . 001130 
Japem.ivdliei!). 9.70... cL ecewhcenaeae . 003743% 
Molaysia.. WS2euS ....- 2. -.- occ uwenuteon . 4020 
Moemboowwul) ii. utewsbo win -- Si Niciniscntaarsaciasaenaaieas . 04323; 
Netherlands. ...........-.---- Ome. . coe . 4034 
ee ae. 2 o's. coco RR ee . 9670 
PE ranctiuh ss occcccennccnn Sa ins aencatainihe . 1877 
PE... aes la dalivd.<iBdi Ss ccccastssessinintecbiti . 0258 
ee Shs 6c is sicher genta 1. 1500 
eet dn aire a tape nicnglaneisies Ssh a ate . 014331 
I So cit wrasse alle anes Ss sah icceedienien . 1370 
ec ewlolass on nina SNS ci sinanidisastetananali . 2271 
a. aS ae cis nisi sieanapthtaiaitiale . 4063 


United Kingdom-_-___---.------ ici mitieithcsaesinaiis 1. 7197 
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(T.D. 77-179) 
Bonds 


Approval and discontinuance of Carrier bonds, Customs Form 3587 


DEPARTMENT OF THE T'REASURY, 
OFFICE OF THE COMMISSIONER OF Customs, 
Washington, D.C., June 29, 1977. 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown: below. The symbol 
“T)” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been dis- 
continued. If the previous bond was in the name of a different com- 
pany or if the surety was different, the information is shown in a 
footnote at the end of list. 


Date of Date of Filed with district 
Name of principal and surety bond approval director/area 


director; amourit 








Aircrag Corp., 6136 N.E. 87th Ave., Portland, OR; | Apr. 26,1977 | Apr. 27,1977 | Portland, OR; 
motor carrier, The Aetna Casualty & Surety Co. $25,000 


Airway Trucking Co., P.O. Box 8346, Stockton, | Apr. 1,1977 | Apr. 22,1977 | Los Angeles, CA; 
CA; motor carrier, Washington International Ins. $50,000 
Co. 


Allegheny Freight Lines, Inc., P.O. Box 601, Win- | Apr. .1,1977 | Apr. . 1,1977 | Baltimore, MD; 
chester, VA; motor carrier, Fidelity & Deposit $25,000 
Co. of MD 
(PB 4/1/75).-D 4/1/77 1 


Amtruk, Inc., P.O. Box 4327, Bergen Station, | May 23,1975 | May 23,1975 | Newark, NJ; 
Jersey City, NJ; motor carrier, Peerless Ins. Co. $25,000 
D 1/10/77 
Wolf D. Barth & Co., Inc., 721 Chestnut St., Phila- | Mar. 18,1977 | Mar. 24,1977 | Philadelphia, -PA;:* 
delphia, PA; water carrier, Federal Ins. Co. $25,000 


Bigge Drayage Co., 10700 Bigge St.; P. O. Box 1657, | Mar: 1,1977 |-Apr. 1,1977 | San Francisco, CA; 
San Leandro, CA; motor carrier, Safeco Ins. Co. $25,000 
of America 


Blue Comet Express, Joseph T. Braun, d/b/a, 1901 | Mar. 1,1956 | Mar. 15,1956 | Philadelphia, PA; 
‘Torresdale Ave., Philadelphia, PA; motor carrier, : : 


$25,000 
Hanover Ins. Co. 
D 4/15/77 
California Cartage Co., Inc., 20021 Susana Rd., | Feb. 17,1977 | Apr. 20,1977 | Los Angeles, CA; 
Compton, CA; motor carrier, Mid-Century Ins. $50,000 


Co. 
(PB 5/29/71) D 4/19/77 
See footnotes at end of table. 
237-846—77——-3 
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Name of principal and surety 





California Western Freight Association, Inc., 3336 
San Fernando Rd., Los Angeles, CA; motor 
carrier, American Motorists Ins. Co. 

(PB 1/8/73) D 4/19/77 


Central Motor Lines, Inc., P.O. Box 1067, Charlotte, 
NC; motor carrier, Liberty Mutual Ins. Co. 
D 2/28/77 


Charterways Transportation Ltd., 6020 Indian Line 
Rd. Mississauga, Ontario, Canada; motor carrier, 
Royal Globe Ins. Co. 

D 4/30/77 


Consolidated Rail Corp., 30th St. Station, Phila- 
delphia, PA; motor carrier, Fireman’s Fund Ins. 
Co. 


Gateway Transfer, Inc., Box 526, Laredo, TX; 
motor carrier, Fidelity & Deposit Co. of MD 


Tommy Hagwood, d/b/a Hagwood Enterprises, 
2472 Pinson Highway, Birmingham, AL; motor 
carrier, Ins. Co. of North America 


Halvor Lines, Inc., 4609 West First St., Duluth, 
MN; motor carrier, St. Paul Fire & Marine Ins. 
Co. 


Frank M,. Herbert, Inc., P.O. Box 3027, North 
Brunswick, NJ; motor carrier, Liberty Mutual 
Ins. Co. 


D 4/22/77 


KHS Air Freight, Inc., 255 N. 28th St., Battle 
Creek, MI; motor carrier, St. Paul Fire & Marine 
Ins, Co. 


K. T. I. Ltd., Bldg. 105 Marsh St., Port Newark, 
NJ; motor carrier, American Motorists Ins. Co. 
(PB 3/20/76) D 4/11/77 2 


Kenmore Transportation Co., Inc., 22 Eskow Rd., 
Worcester, MA; motor carrier, Hartford Acci- 
dent & Indemnity Co. 

(PB 5/6/75) D 4/26/77 * 


Land-Air Delivery Inc., 10130 Praire View Rd., 
Kansas City, MO; motor carrier, St. Paul Fire & 
Marine Ins. Co. 

D 6/17/77 


Lapadula Air Freight Transfer Inc., 149-04 New 
York Blvd., Jamaica, N Y; motor carrier, Peerless 
Ins. Co. 

(PB 12/1/70) D 4/29/77 4 


Mt. Vernon Motor Transportation Co., Inc., 460 E 
St., South Boston, MA; motor carrier, Peerless 
Ins. Co. 


See footnotes at end of table. 





CUSTOMS 


Date of 
bond 


Feb. 23,1977 


Jan. 13,1976 


Feb. 8, 1974 


Mar. 22,1977 


Apr. 11,1977 


Apr. 1,1977 


Mar, 


31, 1977 


Apr. 7,1976 


Apr. 1,1977 


Apr. 


11, 1977 


6, 1977 
June 17,1975 
Apr. 


28, 1977 


Nov. 1,1976 


Date of 


approval 


Apr. 


Feb. 


Nov. 


Mar. 


Apr. 


Apr. 


Apr. 


Apr. 


Apr. 


Apr. 


Sept. 


Apr. 


Apr. 


20, 1977 


19, 1976 


5, 1974 


22, 1977 


12, 1977 


18, 1977 


7, 1977 


4, 1976 


1, 1977 


11, 1977 


26, 1977 


15, 1976 


29, 1977 


11, 1977 


Filed with district 
director/area 
director; amount 


Los Angeles, CA; 
$50,000 


Wilmington, NC; 
$25,000 


Buffalo, NY; 
$25,000 


Philadelphia, PA; 
$100,000 


Laredo, TX; 
$25,000 

Mobile, AL; 
$25,000 


Duluth, MN; 
$25,000 


New York Seaport; 
$50,000 


Detroit, MI; 
$50,000 


Newark, NJ; 
$50,000 


Boston, MA; 
$25,000 


St. Louis, MO; 
$25,000 


New York Seaport; 
$50,000 


Boston, MA; 
$25,000 
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Date of Date of Filed with district 
Name of principal and surety bond approval director/area 
director; amount 
National Jet Industries, Inc., 19300 Ike Jones Road, | Aug. 16,1976 | Apr. 19,1977 | Los Angeles, CA; 
Santa Ana, CA; air carrier, Peerless Ins. Co. $50,000 
New York Massachusetts Motor Service, Inc., 83 | Oct. 4,1976 | Apr. 26,1977 | Boston, MA; 
Progress Ave., Springfield, MA; motor carrier, $25,000 
Ins. Co. of North America 
Newport Air Freight, Inc., Newport, VT; air | May 12,1977 | Apr. 14,1977 | St. Albans, VT; 
carrier, Fidelity & Deposit Co. of MD $25,000 
(PB 5/12/75) D 5/12/77 5 
O’ Boyle Tank Lines, Inc., 5320 Marinelli Rd., Rock- | Jan. 6,1971 | Jan. 6,1971 | Baltimore, MD; 
ville, MD; motor carrier, St. Paul Fire & Marine $25,000 
Ins. Co. 
D 2/11/77 
Osborne West, Ltd., 125 University Ave., Berkeley, | June 11,1976 | Apr. 45,1977 | San Francisco, CA; 
CA; motor carrier, Transport Indemnity Co. $25,000 
Silver Wheel Freightlines, Inc., 1321 SE. Water Ave., | Mar. 3,1977 | Apr. 20,1977 | Portland, OR; 
Portland, OR; motor carrier, Transport Indem- $25,000 
nity Co. 
Snyder Bros. Motor Freight, Inc., 363 Stanton Ave., | Apr. 20,1971 | May 6,1971 | Cleveland, OH; 
Akron, OH; motor carrier, Protective Ins. Co. $25, 000 
D 4/7/77 
H. G. Snyder Trucking, Inc., 1111 Pitfield Blvd., | Jan. 25,1977 | Apr. 5,1977 | Ogdensburg, NY; 
St. Laurent, Que., Canada; motor carrier, U.S. $50, 000 
Fidelity & Guaranty Co. 
United Brands Co., P.O. Box 62, Galveston, TX; | Jan. 21,1977 | Mar. 16,1977 | Galveston, TX; 
motor carrier, American Home Assurance Co. of $25, 000 
NY 
Warn Bros. Inc. d/b/a Crescent Truck Lines and | May 9,1975 | May 13,1975 | San Francisco, CA; 
operator of Golden West Freight Lines, 2480 Whip- $25, 000 
ple Rd., Hayward, CA; motor carrier, Pacific Ins. 
Co. 
D 4/15/77 
Willig Freight Lines, Inc., 123 Loomis St., San Fran- | Mar. 31,1977 | Apr. 8,1977 | San Francisco, CA: 
cisco, CA; motor carrier, Transport Indemnity $50, 000 
Co. 
(PB 9/1/67) D 4/8/77 
Zero Refrigerated Lines, 1400 Ackerman Rd., San | Apr. 6,1977 | Apr. 13,1977 | Laredo, TX; 
Antonio, TX; motor carrier, National Surety $25, 000 


Corp. 





1 Surety is Maryland Casualty Co. 

2 Principal is Marsh Motor Haulage, Inc. 
3 Surety is Commercial Union Ins. Co. 

4 Surety is The Travelers Indemnity Co. 
5 Surety is Maryland Casualty Co. 


(BON-3-03) 





LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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(T.D. 77-180) 





Foreign currencies—Daily rates. for countries..not on quarterly list 

Rates of exchange certified to the Secretary of the Treasury by the Federal Re- 
serve Bank of New York for the Hong Kong dollar, Iran rial, Philippine peso, 
Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CuSTOMs, 
Washington, D.C., July 12, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and other concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


Suhy 8; 1O7TFE . 21 ook erat Poh oo vip $0. 2150 
et ee aaa aoe aan . 2145 
OE We WOES ede cnwneneden i fs Sater . 2145 
ee | coor eee oe eee eee 2144 

Tran rial: 
Se Py BOG ee ee ee ee carne $0. 0141 
Philippines peso: 
ouly 6B; 1007 seis 204 . due call del teers ~. $0. 1340 
Singapore dollar: 
hs icccan math ach wauuntcaseiiwiiben $0. 4056 
.. BSR eee iio i a a rl la . 4058 
WOES 1, 1007 ~ 422-4 nn k etinmobal SopauT wee a . 4056 
Sy ROT da idctn edd wisdodebeven cong . 4056 
Thailand baht (tical): ’ 
@uly 5-S,.1077 ...-....4 22% Pils Mtn $0. 0490 © 
(LIQ-3) 


Ben L. Irvin, 
for Joun B: O’Lovextiyy, 
Director, 
Duty Assessment Division. 


Decisions of the United States 
Customs Coutt 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 
Samuel M. Rosenstein 


Clerk 


Joseph E. Lombardi 





Customs Decisions 
(C.D. 4704) 
D. H. Baupwin Co. Ev Au. v. Untrep Sratres 
Electric guitars 


Export VaturE—Fairty Reritecrs Marker VALUE 
Proof that price of merchandise exceeded production costs and 
generated a profit for seller is insufficient to prove export value. 
Proof of export value must derive from the export market to the 


United States. Citing, J. L. Wood v. United States, 62 CCPA 25, 
C.A.D. 1139, 505 F. 2d 1400 (1974). 


Farrty Rertectrs Marker Vatur—ArMs Lenaru NEGOTIATIONS 


While proof of arms length negotiations may support a finding 
the price fairly reflected the market value of the merchandise, in 


19 
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this instance the manager of the exporting manufacturing sub- 
sidiary remained an employee of the parent importer and the 
requisite independence of action between the buyer and seller 
could not have existed. 


Court Nos. R69/1511, ete. 
Ports of New Orleans, St. Louis, and Cleveland 
[Judgment for defendant.] 
(Decided June 29, 1977) 


Barnes, Richardson & Colburn (Richard C. King of counsel) for the plaintiff, 
Barbara Allen Babcock, Assistant Attorney General (David R. Ostheimer, 
trial attorney), for the defendant. 


Watson, Judge: This is a dispute over the basis of valuation for 
tariff purposes of certain electric guitars manufactured by plaintiff’s 
subsidiary in England and exported in 1967 and 1968. The trans- 
actions between plaintiff and its subsidiary were the only sales for 
export to the United States of such or similar merchandise. Plaintiff 
claims export value,’ rather than constructed value,? should be the 
basis of appraisement. 

In circumstances where export sales are made to a selected pur- 
chaser rather than to all who wish to buy, the merchandise will 
nevertheless be considered ‘freely sold” within the statutory meaning 


1 Section 402(b), Tariff Act of 1930, as amended: 

(b) Export VALUE.—For the purposes of this section, the export value of imported merchandise shall be 
the price, at the time of exportation to the United States of the merchandise undergoing appraisement, at 
which such or similar merchandise is freely sold or, in the absence of sales, offered for sale in the principal 
markets of the country of exportation, in the usual wholesale quantities and in the ordinary course of trade, 
for exportation to the United States, plus, when not included in such price, the cost of all containers and 
coverings of whatever nature and all other expenses incidental to placing the merchandise in condition, 
packed ready for shipment to the United States. 

2 Section 402(d), Tariff Act of 1930, as amended: 

(d) CONSTRUCTED VALUE.—For the purposes of this section, the constructed value of imported mer- 
chandise shall be the sum of— 

(1) the cost of materials (exclusive of any internal tax applicable in the country of exportation 
directly to such materials or their disposition, but remitted or refunded upon the exportation of the 
article in the production of which such materials are used) and of fabrication or other processing of 
any kind employed in producing such or similar merchandise, at a time preceding the date of exporta- 
tion of the merchandise undergoing appraisement which would ordinarily permit the produciion of 
that particular merchandise in the ordinary course of business; 

(2) an amount for general expenses and profit equal to that usually reflected in sales of merchandise 
of the same general class or kind as the merchandise undergoing appraisement which are made by 
producers in the country of exportation, in the usual wholesale quantities and in the ordinary course 
of trade, for shipment to the United States; and 

(3) the cost of all containers and coverings of whatever nature, and all other expenses incidental to 
placing the merchandise undergoing appraisement in condition, packed ready for shipment to the 
United States, 
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of “export value” if it is sold at a price which “fairly reflects the 
market value of the merchandise.” * 

Plaintiff tried to prove the prices it paid fairly reflected the market 
value by showing the prices exceeded the production costs, generated 
a profit for the subsidiary and resulted from ‘‘arms length” negotiations 
between the two companies. 

The first line of proof has no bearing on export value. Export value 
must be determined from the market for export to the United States, 
not from conditions prevailing in other markets or from makeshift 
adaptation of other methods of valuation such as constructed value 
(cost of production). J. L. Wood v. United States, 62 CCPA 25, 32, 
C.A.D. 1139, 505 F.2d 1400 (1974). 

The lack of a market for export to the United States, other than 
the transactions in dispute, does not justify turning to markets which 
have been unequivocally closed to consideration by the opinion in 
J. L. Wood v. United States, supra, i.e., the home market in the 
country of exportation and the home country export market to third 
countries. An exception to the rule expressed in the J. L. Wood 
case cannot be made by this court. 

Use of the seller’s production costs and profit figures is similarly 
precluded as a basis for determining export value. Not only would 
this move the determination of export value outside the market for 
export to the United States; it does not follow that a ‘‘profitable’’ 
price necessarily means the price reflects the full fair market value of 
the merchandise. 

As to plaintiff’s second line of proof, I can accept the theoretical 
possibility of proving that a price fairly reflected the market value 
solely from the fact the price was arrived at by ‘‘arms length” negotia- 
tions. National Carloading Corporation v. United States, 57 Cust. Ct. 
758, 765, A.R.D. 215 (1966); Spanezxico, Inc. v. United States, 75 
Cust. Ct. 123, 133-34, C.D. 4616, 405 F. Supp. 1078, 1086-87 (1975), 
aff'd, 64 CCPA —,C.A.D. 1176, 542 F. 2d 568. In this instance, how- 
ever, plaintiff failed to prove the negotiations were at ‘arms length’. 





8 Section 402(f) (1), Tariff Act of 1930, as amended: 
(f) DEFINITIONS.—For the purposes of this section— 
(1) The term “freely sold or, in the absence of sales, offered for sale’ means sold or, in the absence of 
sales, offered— 
(A) to all purchasers at wholesale, or 
(B) in the ordinary course or trade to one or more selected purchasers at wholesale at a price 
which fairly reflects the market value of the merchandise, 
without restrictions as to the disposition or use of the merchandise by the purchaser, except restrictions 
as to such disposition or use which (i) are imposed or required by law, (ii) limit the price at which or 
the territory in which the merchandise may be resold, or (iii) do not substantially affect the value of 
the merchandise to ususal purchasers at wholesale. 
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For the manager of the manufacturing subsidiary to remain an em- 
ployee of the importing parent, as was the case here, is inconsistent 
with the degree of independence which must exist between two com- 
panies whose conduct in price negotiations is to serve as the sole 
justification for concluding the price agreed upon fairly reflects the 
market value of the merchandise. When we are so far away from 
classical free market conditions, precluded from an accounting dis- 
section or construction of the price, cut off from reference to sales in 
markets other than that for export to the United States and when, in 
that market, we are without resort to sales by other manufacturers 
or by this manufacturer to other selected purchasers, we are at the 
outer limits of the area in which it is possible to obtain a “reflection” 
of the fair market value. In such circumstances, since the source of 
the substantiation is so limited, it is only reasonable to require that it 
be clear; an unmistakable indication that traditional, untrammeled 
opposing market forces were at work. In this crucial respect plaintiff’s 
proof was deficient. 

There have been cases in which export value was found to exist 
despite considerably less than complete managerial separation between 
the exporter and its related selected purchaser. This was so in the 
J. L. Wood case as well as Greb Industries, Ltd. v. United States, 64 
Cust. Ct. 608, R.D. 11691, 308 F. Supp. 88 (1970). But in those in- 
stances the substantiation of fair market value came from sales to 
unrelated purchasers, not from the conduct of negotiations between 
the related companies. Had there been no sales to unrelated purchasers 
in those cases I venture to say findings of export value would have 
been problematic. See for example, Spane.cico, Inc. v. United States, 
supra at 134-35. 

It follows from the above that plaintiff has failed to prove its 
claimed values and the appraised values must be affirmed. 

Judgment will enter accordingly. 
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(C.D. 4705) 
E. R. Squiss & Sons, Inc. v. UNtrEep States 
Electric toothbrushes 


UNFINISHED ‘TOOTHBRUSHES—BROXODENT Dervices—GENERAL 
INTERPRETATIVE RULE 10(h) 


Merchandise described on the invoices as “‘Broxodent devices 
(electric toothbrushes)” consisting of the power or motor units 
of Broxodent electric toothbrushes, without brushheads, were 
properly classified by the Government under item 750.40, TSUS, 
as unfinished toothbrushes pursuant to General Interpretative 
Rule 10(h). The absence of a brushhead, comprising 1 percent 
of the cost of a complete Broxodent electric toothbrush, did not 
preclude classification of the imports as unfinished toothbrushes. 
Authentic Furniture Products, Inc. v. United States, 61 CCPA 5. 
C.A.D. 1109 (1973), distinguished. F. W. Myers & Co., Inc. v. United 
States, 57 CCPA 87, C.A.D. 982, 425 F. 2d 781 (1970), cited. 


ABSENCE OF TARIFF PROVISION FOR Parts or ToorHBpRUSHES— 
RATIONALE OF AUTHENTIC FURNITURE Nort DispositTivE 


Since there is no express provision in the tariff schedules for parts 
of toothbrushes which would be rendered ineffectual by classifying 
the imports as unfinished toothbrushes, and the competition is 
between an ¢€0 nomine provision for toothbrushes (unfinished) 
and the basket provisions in items 688.40 and 678.50, TSUS, the 
rationale applied in Authentic Furniture to distinguish parts of 
furniture from unfinished furniture is not dispositive in the present 
case. 

Court No. 73-9-02547 


Port of New York 
[Judgment for defendant.] 
(Decided July 1, 1977) 


Shaw and Stedina (Charles P. Deem of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Jerry P. Wiskin, trial 
attorney), for the defendant. 


Newman, Judge: The within action was previously before this 
court on cross-motions for summary judgment, which were denied 
without prejudice. E. R. Squibb & Sons, Inc. v. United States, 75 
Cust. Ct. 193, C.R.D. 75-7 (1975). After a trial herein the case was 
submitted for decision. 
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The issue concerns the proper tariff classification for certain mer- 
chandise imported from Switzerland in 1970, described on the com- 
mercial and special customs invoices as ‘‘Broxodent devices (electric 
toothbrushes)’’. These devices were classified by the regional commis- 
sioner of customs at the port of New York under the provision in 
item 750.40, TSUS, as modified by T.D. 68-9, for ‘Tooth brushes’’, 
and duty was assessed at the rate of 0.56 cent each plus 11.5 per 
centum ad valorem. Plaintiff claims that the merchandise is properly 
dutiable under the provision in item 688.40, TSUS, as modified by 
T.D. 68-9, for “Electrical articles, and electrical parts of articles, not 
specially provided for’, at the rate of 8 per centum ad valorem, or 
alternatively under the provision in item 768.50, TSUS, as modified 
by T.D. 68-9, for ‘“Machines not specially provided for, and parts 
thereof” at the rate of 7 per centum ad valorem.* 

For the reasons indicated herein, I have concluded that the Broxo- 
dent devices were properly classified by the customs officials, and 
accordingly judgment will be entered for the defendant. 


Tue Recorp 


The following undisputed facts were set forth in my prior opinion 
(75 Cust. Ct. at 194): 


The imported article is a power unit for plaintiff’s ‘““Broxodent’’ 
electric toothbrush. Such power unit consists of a case containing 
an electric motor, an electric cord, a switch for turning the motor 
on and off, and a component designed to hold a brush. However, 
brushes were not included in the importation. The brush portion 
of the Broxodent electric toothbrush is not permanently affixed to 
the power unit, but rather is replaceable and interchangeable with 
other brushes designed to be affixed to the power unit. The brush 
component comprises approximately one percent of the value of 
the entire Broxodent electric toothbrush, and may be purchased 
at retail seperately from the power unit. 


At the trial, plaintiff introduced in evidence the oral testimony of 
three witnesses and nine exhibits, including a representative sample of 
the merchandise. The entry papers were received without specific 
marking. Additionally, the parties stipulated “that with respect to a 
unit comprised of one of the imported articles, and one brush, the cost 
of the brush represents approximately one percent of the cost of that 
complete unit to Squibb” (R. 11). 


*At trial, plaintiff abandoned an alternative claim under item 683.32, TSUS, and amended its complaint 
to include the alternative claim under item 678.50, TSUS (R. 3-4). 
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The record establishes the following additional facts: 

Plaintiff sold the Broxodent electric toothbrush to the retail trade 
as either a “standard” or ‘deluxe’? model. The “standard” model 
included: a Broxodent device, four brushes and a wall bracket; while 
the ‘“‘deluxe’’ model included: the Broxodent device, six brushes, a wall 
bracket and a vinyl travel case. Replacement or refill brushes were 
sold separately for the Broxodent devices, but the latter were not 
sold separately except in instances where the warranty on a defective 
device had expired or the device had been abused by the user. Both 
the Broxodent device and a brush are essential components of plain- 
tiff’s electric toothbrush. The brushes used in conjunction with the 
the Broxodent device are interchangeable and are individually colored 
“so as to make them readily identifiable for use by individual members 
of the family” (R. 31). Finally, the Broxodent device has an electric 
motor which generates electricity to two steel bars attached to the 
sides of the motor, creating a magnetic action “for counterpoising 
magnets in the center of the unit” (R. 27). This magnetic action polar- 
izes the two magnets. 

OPINION 


Defendant contends that the Broxodent devices are classifiable 
under item 750.40 by virtue of General Interpretative Rule 10(h), 
which reads as follows: 


(h) unless the context requires otherwise, a tariff description 
for an article covers such article, whether assembled or not 
assembled, and whether finished or not finished. 


Plaintiff, on the other hand, argues that the imports are not “un- 
finished’ toothbrushes, but are merely parts of electric toothbrushes 
which, in the absence of any specific provision therefor in item 750.40, 
are properly dutiable under either item 688.40 or 678.50. 

Since the eo nomine provision for toothbrushes in item 750.40 is 
plainly more specific than the basket provisions in items 688.40 and 
678.50, the threshold issue posed is whether the Broxodent devices 
were properly classified as unfinished toothbrushes by virtue of Rule 
10(h). 

In my prior opinion, I discussed Authentic Furniture Products, Inc. 
v. United States, 61 CCPA 5, C.A.D. 1109 (1973), aff’g 68 Cust. Ct. 
204, C.D. 4362, 343 F. Supp. 1372 (1972), wherein the application of 
Rule 10(h) to unassembled pieces of furniture was considered. There, 
unassembled pieces for wooden bunk beds, which did not include the 
side rails (regarded as essential parts of bunk beds), were held by a 
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majority of the Court of Customs and Patent Appeals to be properly 
classified as parts of furniture under item 727.40, TSUS, as modified, 
rather than as unfinished furniture under item 727.35, TSUS, as modi- 
fied, pursuant to Rule 10(h). Chief Judge Markey, writing for the 
majority of a divided court, agreed with the First Division of this 
court that the “substantially complete’ test was the proper criterion 
for distinguishing between parts of an article and an unfinished article 
for purposes of Rule 10(h), and concluded that ‘‘the absence of a 
substantial or essential part precludes classification as the unfinished 
article itself”? (61 CCPA at 7). 

Relying heavily upon Authentic Furniture, plaintiff contends that 
the absence of the brushheads (which are claimed to be essential 
parts of electric toothbrushes) precludes classification of the Broxo- 
dent devices as unfinished toothbrushes. 

Although conceding that brushes are essential components of 
complete electric toothbrushes (but denominating them as ‘‘acces- 
sories’’), defendant insists that Authentic Furniture is distinguishable 
from the present case. I agree. 

In Authentic Furniture, the competing provisions were on the one 
hand “parts of furniture’, and on the other hand ‘furniture’ (un- 
finished by virtue of Rule 10(h)). In view of the specific provision 
for parts of furniture, the Customs Court and the Court of Customs 
and Patent Appeals were faced with the necessity of making a dis- 
tinction between unassembled “parts” of furniture and “unfinished”’ 
furniture without effectively eliminating the specific parts provision. 

Thus, Judge (now Chief Judge) Re, writing for the First Division of 
this court, pointed out that the specific tariff provision for parts of 
furniture under a superior heading covering “furniture and parts 
thereof” — 


* * * is an unequivocal and significant reflection of legislative 
intent. Consequently, to classify as furniture a substantially in- 
complete article consisting only of parts, would render ineffectual 
the express provision for “parts of furniture’’. [Italics added.] 
[68 Cust. Ct. at 210.] 


Moreover, Judge Re opined (68 Cust. Ct. at 215): 


That parts of an article are classifiable as the article itself 
only if the article, as imported, is substantially complete, appears 
to be a reasonable application of General Interpretative Rule 
10(h). Any other construction of Rule 10(h) would have the effect 
of repealing a specific provision which expressly provides for a 
oPeay rate of duty for parts than the article itself. * * * [Italics 
added. 
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Chief Judge Markey eschewed the ‘‘dedication to use’’ test applied 
in certain cases, noting that such test ‘makes no distinction whatso- 
ever between the unfinished article and parts thereof’ (61 CCPA at 7), 
[Italics added]. 

Significantly, it must be recognized there is no express provision 
in the tariff schedules for parts of toothbrushes which would be rendered 
ineffectual by classifying the imports as unfinished toothbrushes. 
Rather, the competition is between an ¢0 nomine provision for tooth- 
brushes (unfinished) and the basket provisions in items 688.40 and 
678.50. Under these circumstances, I am persuaded that the rationale 
of Authentic Furniture is not dispositive here. 

The short of the matter is that Rule 10(h) must be applied in light 
of the competing provisions and the merchandise involved. Since 
there is no express tariff provision for parts of toothbrushes and, 
according to the stipulation of the parties, the brushheads comprise 
1 percent of the cost of a complete unit, I am of the opinion that for 
purposes of Rule 10(h), the Broxodent devices are substantially 
complete toothbrushes. If on the other hand plaintiff’s position were 
upheld, it would then logically follow that an electric toothbrush 
lacking merely bristles of negligible value could not be regarded as a 
substantially complete toothbrush because bristles are an essential 
part of a toothbrush. A dash of reality, of course, is useful. Hence, 
in view of Rule 10(h), it is inconceivable that Congress would have 
intended an incongruous result. 

Congress has clearly manifested its intent that electric toothbrushes 
be classified under item 750.40, TSUS. See section 77 of Public Law 
89-241, 79 Stat. 933 (the Tariff Schedules Technical Amendments 
Act of 1965, effective December 7, 1965); H. Rep. No. 342, 89th 
Cong., 1st Sess. (1965), p. 44; 5S. Rep. No. 530, 89th Cong., Ist Sess. 
(1965), p. 33; Thalson Co. v. United States, 64 Cust. Ct. 418, C.D. 
4011 (1970). Moreover, Rule 10(h) is demonstrative of the congres- 
sional intent that incomplete articles may be classified under the 
provision covering the complete article. The Broxodent device, which 
requires only a cheap interchangeable brush to be a complete electric 
toothbrush, would seem to be a classic example of the type of mer- 
chandise for which Rule 10(h) was intended to be applied. 

In support of its position, defendant cites /. W. Myers & Co., 
Ine. v. United States, 57 CCPA 87, C.A.D. 982, 425 F. 2d 781 (1970). 
In Myers, the question presented was whether the importations were 
properly classified by the customs officials as unfinished railroad tank 
cars by virtue of Rule 10(h) or were dutiable as containers, as claimed 
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by plaintiff. In that connection, the Appellate Court stated (57 
CCPA 91): 


* * * Viewing the merchandise as imported, it is our opinion 
that it constituted rolling stock with the appearance and most of 
the apparatus of a completed railroad seni car, sufficiently ad- 
vanced toward completion as a railroad tank car that it was 
dedicated to that use and properly classified as an unfinished 
railroad tank car under item 690.15 by virtue of Interpretative 
Rule 10(h) TSUS. [Emphasis added.] 


Looking at the representative sample, exhibit 4, I have no doubt 
that the Broxodent device possesses “the appearance and most of the 
apparatus of a completed * * * [electric toothbrush], sufficiently 
advanced toward completion as * * * [an electric toothbrush] 
that it was dedicated to that use * * *”’, [Emphasis added.] The motor, 
wiring, switch, plug and cord are all present in the device; only an 
interchangeable brush of nominal value is lacking to make a com- 
plete electric toothbrush. 

For the reasons indicated, I conclude that the merchandise described 
on the invoices as “Broxodent devices (electric toothbrushes)” were 
properly classified by the regional commissioner of customs at the 
port of New York under item 750.40, TSUS, pursuant to Rule 10(h). 
Accordingly, plaintiff’s action is dismissed and judgment will be 
entered for the defendant. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


JUNE 29, 1977 


AppEAL 77-13.—United States v. Associated Metals & Minerals 
Corp.—FLuorspar—Catcium FLuormpe ContTent—Con- 
FLICTING LaBoratory TEsts—TSUS.—C.D. 4677. Appeal dis- 
missed June 6, 1977. 
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Judgment in appealed case (p. 34): 
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Machines, not specially provided for; parts of machines, not specially provided 
for, C.D. 4705 
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Reappraisement decision: 
Issues: 

Export value—fairly reflects market value—proof—Proof that price of 
merchandise exceeded production costs and generated a profit for 
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